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DEPARTMENT OF JUSTICE

THURSDAY, FEBRUARY 7, 2008

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 11:05 a.m., in Room
2141, Rayburn House Office Building, the Honorable John Conyers,
Jr. (Chairman of the Committee) presiding.

Present: Representatives Conyers, Berman, Nadler, Scott, Watt,
Lofgren, Jackson Lee, Waters, Delahunt, Wexler, Sanchez, Cohen,
Johnson, Sutton, Weiner, Schiff, Davis, Ellison, Smith, Sensen-
brenner, Coble, Goodlatte, Chabot, Lungren, Cannon, Issa, Forbes,
King, Feeney, Gohmert, and Jordan.

Staff present: Sam Sokol, Majority Counsel; and Crystal Jezi-
ersky, Minority Counsel.

Mr. CONYERS. Good morning.

The Committee will come to order.

I am pleased to welcome the Attorney General of the United
States, Mr. Michael Mukasey, who oversees what I consider to be
the most important agency in the Federal Government, with juris-
diction over voting rights, civil rights, criminal and civil justice,
antitrust, intellectual property enforcement, and bankruptcy, to
name the major areas.

He assumes a very large responsibility, and I look forward to a
productive relationship between him and the Members of this Com-
mittee.

At the outset, I note that the Attorney General did not respond
in advance to the five areas of questions I outlined in my letter to
him of last week, because we know how truncated the 5-minute
rule is, with all of our Members and him.

The 5-minute rule is always the more efficient mechanism for
disclosing information, while written questions submitted after a
hearing takes months to respond to. And so I hope that we receive
timely written responses to any questions that may need further
expansion on after the hearing.

I would like to emphasize the areas that I would point to the At-
torney General as very important to me.

I continue to be frustrated by the Administration’s failure to fully
and frankly address our Nation’s position on the odious practice of
waterboarding.

During confirmation proceedings, Mr. Mukasey was asked about
waterboarding and said he would examine the underlying memos
and underlying facts about what this country has done and try to
explain it to Congress. But after his confirmation he has not stated
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whether waterboarding is torture or illegal, saying there are some
circumstances that current law would appear to prohibit and other
circumstances would present a far closer question.

Just this week, we learned that the Central Intelligence Agency
agents have engaged in waterboarding, and that Federal prosecu-
tors appear to have known about the destruction of CIA interroga-
tion tapes for more than a year before taking any action.

My question today is, will the Attorney General tell us, today,
here, whether he is willing to conduct a criminal investigation into
these confirmed incidents of waterboarding?

Now, no issue is more important to most of us on this Committee
than the voting rights and fair access to the ballot box.

I have high hopes that the department and this Committee can
work together to ensure that the 2008 elections are as fair and
open—more so than any in our history.

We already have concerns about voting problems and question-
able tactics in the ongoing presidential primaries. And I hope that
the Attorney General will tell us and work with on exactly what
we all need to do together, his Committee—his department, our
Committee, Senate Judiciary Committee, to set up the comprehen-
sive working operation with the Voting Section in his department,
and staff, so that we can ensure that every available resource is
being deployed to protect the most valued right in a democracy, to
cast the vote and have it counted.

I yield a minute to Bobby Scott, Chairman of the Crime Sub-
committee. Then I will return to the Ranking Member, Mr. Smith.

Mr. ScorT. Thank you. Thank you, Mr. Chairman. And I thank
the Attorney General for being with us today.

And I want to express my appreciation for your willingness to co-
operate with us and attend this hearing.

I talked to you yesterday, and indicated that we had a hearing
recently about a young lady that was raped in Iraq that needed to
be investigated. We had a hearing on that, and the Justice Depart-
ment did not send a representative.

I understand that we are going to do better than that in the fu-
ture. We need to look into civil rights, religious discrimination, to
make sure that Federal contractors are not able to discriminate
based on religion and other civil rights cases where—and we talked
yesterday about a case in North Carolina where a person was held,
apparently, without with a trial date for well over a year. We need
to make sure that the Justice Department actually looks into cases
like that, and we can count on you and the Department of Justice
in looking into cases like that to make sure that civil rights are not
being violated.

Human trafficking cases need to be prosecuted.

And, finally, crack/powder cocaine disparity—the Sentencing
Commission unanimously agreed that existing crack/powder dis-
parity was unjust, that it was racially discriminatory.

And T just wanted to quote what a Republican-appointed judge,
who indicated that, “We need to have faith in the American judicial
system to do all that we can do to ensure that violent offenders are
not released early and to address fundamental injustices in the
criminal justice process.” Judges—he mentions, “Judges can be re-
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sponsible in exercising their discretion to make sure that the wrong
people are not released.”

Over the next 7 to 10 years, 20,000 people will be released under
this adjustment. Six hundred thousand people are released from
jails and prisons every year.

Mr. CONYERS. The gentleman’s time has expired.

Mr. Scort. Thank you, Mr. Chairman.

Mr. CONYERS. I am pleased now to turn to our Ranking Member,
Lamar Smith of Texas, for his opening statement.

Mr. SmITH. Thank you, Mr. Chairman.

General Mukasey, first of all, congratulations to you on your con-
firmation. And, also, welcome to your first appearance before the
House Judiciary Committee.

Last year was a difficult year for the Department of Justice. It
was a year during which the department and its dedicated employ-
ees were shrouded by the controversy created after the resignation
of several U.S. attorneys.

Responding to the U.S. attorneys resignations, the Committee
conducted vigorous oversight, holding 15 hearings, interviewing 20
Administration officials, and reviewing 8,500 pages of documents.

Yet, at the end of the review, all we found was that the Adminis-
tration officials had already admitted poor management of a legal
process.

The Committee last year spent more time on White House per-
sonnel investigations than on national security, violent crime and
sexual predators combined.

Preventing another terrorist attack is the most critical work fac-
ing the department today. Just this week, the director of national
intelligence, Admiral Michael McConnell, warned that Al Qaida is
increasing its preparations for an attack on the United States. Ter-
rorists planned an attack on the White House as recently as 2006.

The Foreign Intelligence Surveillance Act, FISA, is critical to our
ability to prevent terrorist attacks on our Nation. Today the Senate
continues its consideration of legislation to modernize FISA. This
bipartisan bill, negotiated with the Administration, updates our in-
telligence laws to mirror today’s technologies and provides liability
protection to the telecommunication companies.

The Protect America Act expires next week. The Senate must
pass a strong bipartisan bill. And when they do, the House must
act quickly to pass the bill and send it to the President.

This is not the time for partisanship. This is the time for respon-
sible action.

Additionally, I look forward to hearing from you on the progress
of the National Security Division, created by the Patriot Act reau-
thorization to streamline the department’s counterterrorism work.

The dJustice Department also plays an important role in pro-
tecting the American economy. Counterfeiting and piracy of intel-
lectual property cost American jobs, reduces American prosperity,
and threatens the existence of American companies. I look forward
to hearing from you regarding your efforts in this area as well.

As we enter a presidential election year, we are reminded of the
department’s role in enforcing Federal election laws. We must
maintain the integrity of our election process by ensuring that all
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qualified citizens are eligible to vote and that these votes counted—
are counted fairly and honestly.

We must also ensure that individuals who are not eligible to vote
do not exploit this essential freedom.

I realize that enforcing election laws opens the department up to
criticism from those who would claim voter intimidation. But our
right to vote is meaningless unless it is legal and protected.

The department must vigorously preserve the integrity of the
election process by enforcing the election laws Congress has en-
acted.

I am also very concerned by the March 3 deadline you mention
in your statement. If Congress does not act now, 1,600 convicted
crack cocaine dealers will be eligible for immediate release into our
communities nationwide. Many of these criminals are dangerous
repeat offenders who possessed firearms during the commission of
their crimes.

The early release of these individuals poses a significant threat
to Americans’ neighborhoods. And that is why last December I,
along with eight of my Republican colleagues on this Committee,
introduced legislation to amend the Federal sentencing guidelines.
A strong Justice Department is in the best interest of the American
people. The Committee must refocus its efforts to help the brave
men and women of the Justice Department to better enforce the
law, protect America from future attacks, fight crime, and ensure
justice for all.

General Mukasey, I look forward to hearing from you regarding
the state of the department, and to working with you to ensure
that the department functions at the highest level possible.

And again, thank you for being here today.

Mr. CONYERS. Thank you, Lamar Smith.

Attorney General Mukasey brings a long, distinguished back-
ground to the Department of Justice: a Yale Law School graduate,
a longtime practicing attorney, a Federal prosecutor, and then a
member of the firm of Patterson, Belknap, Webb and Tyler.

In 1988, he was appointed a trial judge in the Manhattan Fed-
eral court by President Reagan, and served in that post for 18
years, including 6 of which he was the chief judge of the district.

On his retirement, he returned the practice, only to be called
back to public service and was nominated by President Bush and
confirmed by the United States as Attorney General in the fall of
2007.

On behalf of the entire Committee, we welcome you to our hear-
ing and encourage you to respond to as much of the questions that
have been put to you already as you can.

TESTIMONY OF THE HONORABLE MICHAEL MUKASEY,
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. MUKASEY. Thank you, Mr. Chairman.

Chairman Conyers, Ranking Member Smith and Members of the
Committee, thank you for the opportunity to testify about the im-
portant work being carried out by the men and women of the De-
partment of Justice and for permitting me to highlight the key
challenges that lie ahead.
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In the short time that I have been at the department, I have con-
firmed what I hoped and expected to find: men and women who are
talented, committed, and dedicated to fulfilling its historic mission.

That mission is to advance justice by defending the interests of
the United States according to the law; to protect Americans
against foreign and domestic threats; to seek just punishment for
those who violate our laws; to assist our state and local partners
in combating violent crime and other challenges; and to ensure the
fair and impartial administration of justice by protecting the civil
rights and liberties that are the birthright of all Americans.

These values are central to the mission of the department, and
defining features of our democracy. And I thank the Committee for
its efforts to help realize them.

During my tenure, I have sought opportunities to work with Con-
gress to ensure that the department is provided the statutory tools
necessary to fulfill the department’s crucial mandate.

I have also sought to keep Congress apprised of the department’s
activities and policy positions, where possible, and to respond to
the Committee’s oversight requests in a spirit of inter-branch com-
ity that respects the institutional interests of the department and
the Congress.

I pledge to maintain this commitment throughout my tenure as
Attorney General of the United States.

I would like to focus on two crucial legislative issues pending be-
fore Congress: the pending expiration of the Protect America Act
and the pending effective date of the United States Sentencing
Commission’s decision to make a wide range of violent drug offend-
ers eligible for a retroactive reduction of their sentence. I hope to
work with Members of this Committee to address each of these
problems.

As this Committee is aware, the Protect America Act will soon
sunset, but threats to our national security will not expire with it.
The statements and orders of Al Qaida and related organizations
do not come with a sunset provision.

I urge Congress to pass long-term legislation to update the For-
eign Intelligence Surveillance Act, known as FISA, to ensure that
this statute addresses present and emerging threats to our national
security.

S. 2248, the FISA Amendments Act of 2008, includes tools con-
tained in the Protect America Act that have allowed us to close
critical intelligence gaps.

In addition, this legislation protects telecommunications compa-
nies now under legal assault because they are believed to have re-
sponded to the government’s call for assistance in the aftermath of
September 11.

The Protect America Act is set to expire in just days and it is
vital that Congress enact long-term FISA modernization legisla-
tion, with retroactive immunity, before that Act expires.

S. 2248, which is a strong, bipartisan bill, reported out of the
Senate Select Committee on Intelligence by a 13-2 margin, is a bal-
anced bill that includes many sound provisions that would allow
our intelligence community to continue obtaining the information it
needs to protect the security of America while protecting the civil
liberties of Americans.
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Modernization of FISA is a critical part of this effort. The depart-
ment will have grave concern about any legislative proposal that
ignores the continuing nature of the terrorist threat, that denies
the intelligence community and law enforcement the long-term
statutory tools necessary to defend the United States.

The department respects the oversight authority of Congress.
But sunset provisions create uncertainty in the intelligence commu-
nity and stifle the development of stable partnerships necessary to
detect, deter and disrupt threats to our national security.

It is also critical that Congress provide liability protection to
electronic communication service providers in enacting a reauthor-
ization bill.

Contrary to the assertions of some, the legal protections con-
tained in the S. 2248 bill do not confer blanket immunity. Rather,
protections apply in limited and appropriate circumstances as re-
viewed by a court.

We believe this approach represents the best way to provide ret-
roactive immunity against these claims, and urge Congress to pass
legislation containing these protections.

While we appreciate the work of the House of Representatives in
holding hearings and considering the challenges posed by the out-
dated provisions of FISA, the bill passed by the House, H.R. 3773,
falls far short of providing the intelligence community with the
tools it needs to collect foreign intelligence effectively from individ-
uals located outside the United States.

We cannot support this bill, which does not provide liability pro-
tection, would sunset in less than 2 years, requires private court—
prior court approval of acquisitions targeting persons outside the
United States except in emergencies, and limits the type of foreign
intelligence information that may be collected.

I would now like to focus on an issue that will have an impact
on community safety nationwide: the Sentencing Commission’s de-
cision to apply retroactively, effective March 3, 2008, a newer and
i‘ower guideline sentencing range for crack cocaine trafficking of-
enses.

Unless Congress acts by the March 3 deadline, nearly 1,600 con-
victed crack dealers, many of them violent gang members, will be
eligible for immediate release into communities nationwide. Retro-
active application of these new lower guidelines will pose signifi-
cant public safety risks.

Many of these offenders are among the most serious and violent
offenders in the Federal system, and their early release, without
the benefit of appropriate reentry programs, at a time when violent
crime has increased in some communities, will produce tragic but
predictable results.

Moreover, retroactive application of these penalties will be dif-
ficult for the legal system to administer, given the large number of
cases eligible for resentencing, now estimated at upwards of 20,000,
anld léncertainties as to certain key legal issues that remain unre-
solved.

I understand the commitment of Members of this Committee to
community safety and would appreciate the opportunity to work
with this Committee and this house to address the retroactivity
issue in an expedient manner, while beginning discussions on
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changes to the current statutory differential between crack and
powder cocaine offenses.

Let me conclude with the following observation. While differences
between this Committee and the department are inevitable and are
consistent with the institutional tension embodied in the Constitu-
tion, which is our founding document, it is worthwhile to remember
what unites us.

We each swear an oath to defend the Constitution of the United
States and to uphold the high ideals of public service to which we
are entrusted. We must not lose sight of the common goals and
common purpose that unify the Department of Justice and Mem-
bers of this Committee who support its historic and ongoing mis-
sion.

I have submitted a more extensive statement for the hearing
record and would be pleased to answer any questions that you
might have.

Thank you very much.

[The prepared statement of Mr. Mukasey follows:]
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Good morning, Chairman Conyers, Congressman Smith, and Members of the
Committee. Thank you for the opportunity to testify before you today about the

important work being carried out by the men and women of the Department of Justice.

I would like to highlight some of the Department’s significant accomplishments
this past year, and address issues of interest to the Committee. I will also discuss
legislative priorities for the Department, most pressingly, the urgent need to make
permanent reforms in the area of foreign intelligence surveillance before such provisions
expire. I am ready to answer your questions, and I look forward to a productive

discussion.

My tenure at the Department began less than three months ago. Even in this short
time, Mr. Chairman, I have confirmed what I had hoped and expected to find at the
Department: men and women who are talented, committed, and dedicated to fulfilling its
historic mission. That mission is to defend the interests of the United States according to
the law; to ensure public safety against threats both foreign and domestic; to seek just
punishment for lawbreakers; to assist our State and local partners; and to ensure fair and
impartial administration of justice for all Americans, including protection of civil rights
and civil liberties. The Department’s employees pursue this mission every day. In my
view, the Justice Department is the finest group of lawyers anywhere. For that, I can and
do take absolutely no credit. They were at the Department, doing an outstanding job,
before T arrived, and they will continue to serve the American people superbly long after T

am gone.
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As I have served, T have tried to look for opportunities to work with the Congress,
and to keep the Congress informed about the Department’s activities and policy positions
where possible. The lines of communication must always remain open, and every effort
be made to accommodate our respective interests. Of course, we will not always agree.
There are policy initiatives that the Department supports that some members of this
Committee vigorously oppose, and initiatives that some members support with which the
Department takes issue. There may be different perspectives on how the Department
should pursue particular cases. Although these tensions will never disappear, there are
many areas of agreement where we can work together on behalf of our common clients,

the people of the United States. 1 have tried to work with the Congress in this spirit.

I would like to use the remainder of my statement to highlight the Department’s
efforts and accomplishments in recent months in five critical areas: national security,
violent crime, civil rights, immigration and border security, and public corruption. T then
will turn to some of the high-priority legislative issues currently before the Congress. 1
will conclude with an area that has been of great interest to some Members of this

Committee and to many in the public.

Protecting America’s National Security
T will tell you that the process of becoming familiar with the intelligence detailing
the threats facing this country has been and continues every day to be a stark and

sobering one for me. There is much that I did not expect, and no shortage of troubling
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reports. Even unclassified reporting makes clear that America remains a primary target
for Islamic terrorists. We have had substantial successes, but our enemy remains
dedicated, persistent, and patient. That there has been no attack on American soil since
9/11 should not conceal a fundamental truth: we must remain vigilant in our efforts

against al Qaeda.

As with other departments and agencies with national security responsibilities,
much is now asked of the Department of Justice. All aspects of what we do, from budget,
to allocation of resources, to policies and legislative priorities, must continue to reflect

this aspect of our mission and the reality of the world in which we live.

As you well know, since the terrorist attacks of September 11, 2001, the first
priority of the Justice Department has been to protect Americans from the threat of
international terrorism. As the Attorney General, T plan to continue these efforts,
working aggressively to investigate and prosecute terrorists while ensuring that the
Department acts with scrupulous regard for the civil liberties and privacy of all

Americans.

The Department has taken groundbreaking steps to pursue those who would
threaten our national security. For example, in 2006, Adam Gadhan, also known as
Azzam Al Amriki, was indicted on charges of treason and providing material support to
terrorists for making a series of propaganda videotapes for al Qaeda — an effort that he
has continued in recent weeks. We have also recently obtained convictions and guilty

pleas from, among others, a former engineer with a United States Navy contractor
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involved in a scheme to obtain and illegally export technical data about the United States
Navy’s current and future warship technology to China, and a leading manufacturer of
night vision technology for illegally exporting restricted data to China, Singapore, and the
United Kingdom. We also recently obtained a guilty plea from an individual who
installed on a Chinese Navy site a commercial product used for military training. The
Department continues to do excellent work in obtaining authorization under FISA to

conduct electronic surveillance and searches related to suspected terrorists and spies.

In addition, the Department announced a significant new national security
oversight and compliance effort last year. The implementation of a dedicated Oversight
Section within the Department’s National Security Division and the establishment of an
Office of Integrity and Compliance within the Federal Bureau of Investigation involve
important innovations in the way the Department conducts business. These efforts reflect
a new level of internal oversight designed to ensure that our national security
investigations are conducted in a manner consistent with all laws, regulations, and
policies, in particular those designed to protect the civil liberties and privacy of
Americans. National Security Division lawyers, working with the FBI, conducted 15
national security reviews in field offices across the country and a headquarters
component since April 2007 and we plan to conduct a similar number in 2008. These
reviews broadly examine the FBI’s national security activities, its compliance with
applicable laws, policies, and Attorney General Guidelines, and its use of various
national security tools, such as National Security Letters. The reviews are not limited to
areas where shortcomings already have been identified; instead, they are intended to

enhance compliance across the national security investigative spectrum.
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In October, the Department also launched a nationwide export enforcement
initiative that includes the formation of Counter-Proliferation Task Forces across the
country, the expansion of export control training for investigators and prosecutors, and
the appointment of a National Export Control Coordinator. This effort is designed to
leverage the counter-proliferation assets of U.S. law enforcement, export control, and
intelligence agencies to combat the growing national security threat posed by illegal
exports of restricted U.S. military and dual-use technology to foreign nations and terrorist

organizations.

Reducing Violent Crime

Violent crime remains near historic lows in the United States, in large part
because of the hard work of our State and local partners, but also through federal law
enforcement and initiatives like Project Safe Neighborhoods. Under Project Safe
Neighborhoods, federal prosecutors and law enforcement focus their resources on the
most serious violent offenders, taking them off the streets and placing them behind bars
where they cannot re-offend. Since that project’s inception, the number of federal
firearms prosecutions has increased significantly, and defendants earn substantial
sentences in federal prison. From FY 2001 to 2007, the Department filed 68,543 cases
against 83,106 federal firearms offenders — more than a 100% increase over the prior
seven-year period. Project Safe Neighborhoods’ deterrence and prevention efforts
complement this focus on enforcement. Last year new television and radio Public

Service Announcements that were developed in partnership with the Ad Council and
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Mullen Agency debuted. The television announcement, entitled “Babies,” demonstrates
how the loss of a child to gun violence — whether to injury, death, arrest or jail time —
deeply affects the family. The radio announcements similarly show the genuine pain
inflicted upon real families when a family member is involved in a gun crime. Since
2001, Project Safe Neighborhoods has committed approximately $2 billion to federal,
state, and local efforts to fight gun and gang violence. These funds have been used to
hire more than 700 federal, state, and local prosecutors; provide nationally sponsored
training for more than 33,000 task force members, hire research and community outreach
support, and develop and promote effective prevention and deterrence efforts. This past
year, the Department awarded over $50 million in grants among the 94 federal judicial
districts in support of their Project Safe Neighborhoods programs to combat gangs and

gang violence and to reduce and prevent criminal misuse of firearms.

In 2006, the Project Safe Neighborhoods program expanded to combat gangs and
gang violence. The Department has taken a number of significant steps to address this
problem both domestically and internationally. First, the Department established the
Attorney General’s Anti-Gang Coordination Committee, to bring all of the Department’s
wide-ranging efforts to bear in the focus on gangs. Second, each U.S. Attorney appointed
an Anti-Gang Coordinator to provide leadership and focus to our anti-gang efforts at the
district level. Third, the Anti-Gang Coordinators, in consultation with their local law
enforcement and community partners, developed and are implementing comprehensive,

district-wide strategies to address the gang problems in each of America’s districts. We
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are working closely with our international partners, particularly in Central America, to

prevent violent gangs in those regions from infiltrating our communities.

Last year, the Department announced the expansion of our “Comprehensive Anti-
Gang Initiative” from six to ten sites nationwide. The initiative originally provided a
total of $15 million ($2.5 million per site) to six jurisdictions experiencing significant
gang problems: Los Angeles, Tampa, Cleveland, Dallas/Ft. Worth, Milwaukee, and the
Eastern District of Pennsylvania’s “222 Corridor”, which stretches from Easton to
Lancaster. Four additional sites will each receive $2.5 million in targeted grant funding:
Rochester, Oklahoma City, Indianapolis, and Raleigh-Durham. Through the new anti-
gang initiative, each of the ten jurisdictions incorporates prevention, enforcement, and
reentry efforts to reduce and prevent gang membership and violence in their
communities. Focused enforcement efforts under the Comprehensive Anti-Gang
Initiative are showing strong early results. In Cleveland, one of the most violent gangs
and their associates, operating in and around the target area, has been dismantled through
both federal and state investigations and prosecutions. These tough actions have resulted
in more than 169 federal and state indictments. Through vigorous prosecutions, 168
defendants have been convicted and one awaits trial. In Cleveland’s target area, violent

crime is down by more than 15 percent.

In November, in one of my first acts as Attorney General, it was my honor to
personally help lead the opening of the new, joint headquarters of the Department’s two

national anti-gang centers: the National Gang Targeting, Enforcement & Coordination
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Center (GangTECC) and the National Gang Intelligence Center (NGIC). GangTECC is
the national, multi-agency, anti-gang task force created by the Department in 2006.
NGIC is an inter-agency law enforcement center, staffed by analysts and created by
Congress in 2005, that focuses on information sharing and collaboration in support of the
goal of reducing gang membership and violence. Together GangTECC and NGIC work
in a unified, national effort to help disrupt and dismantle the most significant and violent
gangs in the United States. The agents are supported in this mission by prosecutors
across the country in the United States Attorneys Offices and the Criminal Division’s
new Gang Squad created in 2006, a specialized group of federal prosecutors charged with
developing and implementing strategies to target, attack and dismantle the most
significant national and transnational gangs operating in the United States. Last year, in
the four major GangTECC coordinated takedowns (Baltimore, MD; Dallas, TX;
Gadsden, Alabama; Trenton/Newark/Jersey City, NJ), which involved agents from DEA,
USMS, FBI, ATF, and ICE, more than 1,480 defendants were arrested and more than 259

of them were documented gang members.

Building on Project Safe Neighborhoods, the anti-gang program and other efforts,
in May 2007, the Department launched a series of new and comprehensive initiatives
designed to expand and enhance federal law enforcement efforts aimed at reducing
violent crime, providing assistance to state and local law enforcement, strengthening
laws, and increasing funding. Through these initiatives, the Department, working with
state and local law enforcement, has identified cases that focus on the “worst of the

worst” offenders. The Department has conducted coordinated fugitive sweeps and
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takedowns in cities such as Cleveland, Ohio; Modesto/Bakersfield, California;
Trenton/Newark/Jersey City, New Jersey; Dallas, Texas; Gadsden, Alabama; and Los
Angeles, California; and conducted Fugitive Safe Surrender operations in Akron, Ohio;
Nashville and Memphis, Tennessee; and Washington, DC. Further, ATF expanded its
violent crime impact teams to five additional cities, and the FBI has increased the number
of safe streets task forces to 182. This fall the Department also awarded, on a
competitive basis, $75 million to local law enforcement task forces to target specific
violent crime challenges; this is a down payment of sorts on the President’s request for
$200 million in FY 2009 to support task force efforts in communities that need it the
most. As I speak, in Chapel Hill, North Carolina, the Department is launching the
Department’s comprehensive anti-gang training for state and local law enforcement and
other partners from across the country. This training will focus on prevention,
enforcement and prisoner re-entry strategies. Besides the Chapel Hill training, the
Department will conduct eleven additional training sessions that will take place
regionally throughout the United States. These are just some of our efforts to combat
violent crime. Overall, we have sought to direct funding where funding could best be

used, and have sought to increase our ability to pinpoint those areas.

Protecting Civil Rights

Late last year, we celebrated the 50th anniversary of the creation of the Civil
Rights Division. I fully appreciate the history and legacy of this Division, as do all T have
met within the Division. In the few months that I have been at the Department of Justice,

I have taken a number of steps to promote the vigorous enforcement of the nation’s civil
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rights laws on behalf of all Americans. T met with civil rights leaders in my first month
of office and spoke at Shiloh Baptist Church in Washington, DC as part of the
commemoration of Reverend Dr. Martin Luther King, Jr.’s birthday. Just a few weeks
ago, on January 18, 2008, as part of Operation Home Sweet Home, the Department
initiated litigation against a landlord in Detroit, Michigan alleging that the landlord
engaged in a pattern or practice of housing discrimination against African Americans.
On January 22, 2008, Judge Stephen C. Robinson in White Plains, N.Y ., ruled in the
Department’s favor in a voting rights case that held that the at-large system of election
used by the Village of Port Chester, N.Y, to elect its trustees violates the Voting Rights

Act because it discriminates against Hispanics.

Two weeks ago, on January 24, 2008, a federal grand jury indicted an individual
for conspiring to threaten and intimidate African American marchers who participated in
a civil rights rally in Jena, Louisiana and who were exercising a federally protected right

to travel between states.

Overall, the Criminal Section of the Civil Rights Division has convicted a record
number of defendants for the second year in a row, including United States v. Seale,
where a former KKK member received three life sentences for his involvement in the

brutal 1964 murder of two African-American young men in Mississippi.

Meanwhile, The First I'reedom Project, which was launched last year, advances

the Division’s work in protecting against discrimination on the basis of religion through

10
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the creation of a Department-wide Religious Liberty Task Force, a series of regional
seminars, and a public education campaign. A First Freedom Seminar is being held today

in Washington, D.C.

The President has made human trafficking, which is a form of modern day
slavery, a priority for the Administration. A new Human Trafficking Prosecution Unit
was created last year within the Criminal Section of the Civil Rights Division. The unit
is staffed by the Section’s most seasoned human trafficking prosecutors, who work with
our partners in federal and state law enforcement to investigate and prosecute the most
significant human trafticking crimes, such as multi-jurisdictional sex trafficking cases. In
the last seven years, the Civil Rights Division has increased human trafficking
prosecutions by nearly 700 percent and has obtained four straight years of record high
convictions. In addition, the Innocence Lost Initiative, in which the Criminal Division is
deeply involved, focuses on child victims of interstate sex trafficking in the United
States. Since 2003, 238 convictions have been obtained in the federal and state systems.

Of those convictions, 106 were in Fiscal Year 2007.

The Disability Rights Section of the Division continues its important work under
Project Civic Access — a wide-ranging initiative to ensure that people with disabilities
have an equal chance to participate in civic life. To date, the Division has reached 155
agreements with 144 communities to make public programs and facilities accessible,

improving the lives of more than 3 million Americans with disabilities. As we explained

11
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in a recent letter to Congress, we support the idea of improving the Americans with

Disabilities Act via legislation, though we strongly oppose the ADA Restoration Act.

In addition to supporting reauthorization of the Voting Rights Act, the
Administration is currently defending the statute’s constitutionality in federal court.
Further, this Administration has initiated approximately 60 percent of all cases the
Department has filed in its entire history under the language minority provisions of the
Voting Rights Act and approximately 75 percent of all cases the Department has filed
under the voter assistance provisions of the Act. Moreover, the 18 new lawsuits filed by
the Voting Section of the Civil Rights Division in CY 2006 is more than twice the
average number of lawsuits filed by the Division annually during the preceding 30 years.
For the 2008 elections, the Civil Rights Division will implement a comprehensive
Election Day program to help ensure ballot access, coordinating the deployment of
hundreds of federal government employees in counties, cities, and towns across the

country to ensure access to the polls as required by our nation’s civil rights laws.

The Division also has sought proactively to provide information to members of
the military about their civil rights, launching a website for service members explaining
their rights under the Uniformed Service Employment and Reemployment Rights Act of
1994, the Uniformed and Overseas Citizen Absentee Voting Act, and the

Servicemembers Civil Relief Act.

12
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Combating Public Corruption

Public corruption prosecutions remain a high priority for the Department. Our
citizens are entitled to honest services from all public officials, regardless of their
political affiliation. Our citizens are also entitled to know that their public servants are
making their official decisions based upon the best interests of the citizens who elect
them and pay their salaries, and not based upon the public official’s own financial
interests. The Department's achievements during the past year in this area show a steady
commitment to fighting public corruption wherever it is found and on a non-partisan
basis. The Department has devoted substantial resources to its efforts in this area. The
FBI, for example, now has 639 agents dedicated to corruption matters, as compared to

358 in 2002.

The Department continues its vigorous pursuit of corruption within the
Executive Branch. Recent cases have included a former Deputy Secretary of the Interior,
J. Steven Griles, who obstructed a congressional investigation, to other executive branch
officials, such as former Department of Health and Human Services Special Agent Scott

Gompert, who stole $1.1 million.

The Department has also devoted significant attention to procurement and other
corruption within the Iraq and Afghanistan war theaters and related endeavors. To date,
these efforts have resulted in criminal charges against 40 individuals and two
corporations for public corruption and government fraud involving government contracts

valued at over $269 million. This effort includes cases against U.S. military officials,
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such as Major John Rivard, who pled guilty to accepting $400,000 in bribes; Major John
Cockerham, charged in August, 2007 for accepting $9.6 million in bribes; and Captain

Austin Key, charged in August, 2007 for accepting $50,000 to steer contracts.

Additionally, in order to more effectively investigate and prosecute procurement
fraud, the Department formed the National Procurement Fraud Task Force in October
2006. These efforts are just the latest manifestation of the Department’s longstanding
commitment to combating corruption both at home and abroad. The Department
continues to enforce vigorously the Foreign Corrupt Practices Act (FCPA), and since
2001 the Department has substantially increased its focus and resources on enforcing this
important law. In 2007, we brought 16 FCPA enforcement actions against individuals
and corporations who violated the statute, including filed charges against seven
individuals. These 16 enforcement actions represent a 100 percent increase over the 8
enforcement actions brought in 2006, which was itself the largest total in the FCPA's 30

year history.

Of course, public corruption is not limited by political party, or to Executive
Branch officials. This Committee is well-aware of the Department's efforts to prosecute
public corruption by Members of Congress and their staffs. You have my commitment
that, where warranted, these investigations and prosecutions will continue without regard

to politics or political affiliation.

14
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The Department has also pursued corruption investigations at the state and local
level. For example, the Department convicted three former Alaska state legislators in
separate trials (the most recent occurring in November) as part of its Operation Polar Pen;
two former state senators in Rhode Island have pleaded guilty as part of Operation Dollar
Bill; and 16 defendants, including a state legislator, were indicted for extortion and other

charges in Dallas, Texas.

In the area of election crimes, the Department continued its national educational
and training programs for both prosecutors and FBI agents in the area of election law in
2007. Where willful violations of our election and campaign finance laws have occurred,

the Department has brought charges.

Immigration and the Southwest Border

Enforcing the Nation's immigration laws remains an important priority for the
Department. Last month, T visited the Southwest Border and met with some of the
prosecutors and law enforcement officers who serve on the front lines of the effort to
secure our borders. They have a tough job to do, and they are doing it well. In the last
seven years we've increased the total number of prosecutors in that region by 29 percent,
leading to a dramatic increase in case filings and convictions. Nationwide, we've seen
more than a 43 percent increase in immigration filings between 2001 and 2007. Our U.S.
Attorneys' Offices have pursued not only immigration violations, but also serious

immigration-related offenses such as aggravated identity theft and passport fraud.

15
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With the $7 million Congress recently appropriated to support our federal
prosecutors on the Southwest Border we will be able to do more. We expect to use this
funding to deploy up to 40 new prosecutors and 20 much-needed support staft, based
upon the needs of the district. In addition, through funding provided by the Department
of Homeland Security, 10 attorney positions and 10 contract support staff are being sent
to the border offices in order to respond to civil litigation related to the border fence
project. In total, up to 50 attorneys and 30 support positions will be deployed by

December 2008,

In addition to overseeing the Department’s efforts in these and other priority
areas, [ have worked with the Committee on several legislative issues since my

confirmation. I would like to address four of these issues today.

Ensuring That Intelligence Tools Keep Pace With Emerging Threats

First, in the area of national security, I urge you to work with me to pass long-
term legislation to modernize the Foreign Intelligence Surveillance Act (FISA). S. 2248,
the FISA Amendments Act of 2008, which originated in the Senate Select Committee on
Intelligence, would include the authorities you provided in the Protect America Act—
authorities that have allowed us to close critical intelligence gaps. And this bill contains
immunity for those telecommunications companies who have been sued because they are
believed to have responded to the Government’s call for assistance in the aftermath of

September 11. The Protect America Act is set to expire in just ten days, and it is vital
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that Congress enact long-term FISA modernization legislation, with retroactive

immunity, before that Act expires.

Since Congress passed the Protect America Act last year, officials from the
Justice Department and the Intelligence Community have testified before Congress on
many occasions about the needed authorities; we have held briefings on our
implementation of the Act and oversight of our use of these authorities; and we have met
with Members and staff on these issues, including providing substantial technical advice
and comments on the text of the legislation. Long-term reauthorization of the Protect
America Act’s authorities allowing our intelligence professionals to surveil targets
overseas without individual court orders is the top legislative priority of the Department

of Justice.

In the Senate, this collaborative process has resulted in S. 2248, which is a strong
bipartisan bill currently under consideration by that body. S. 2248 was reported out of
the Senate Intelligence Committee on a strongly bipartisan 13-2 vote, and we believe it is
a balanced bill that includes many sound provisions that would allow our Intelligence
Community to continue obtaining the information it needs to protect the nation, while
also protecting the privacy interests of Americans. The version of that bill now under
consideration is a carefully crafted measure, which enjoys wide support, and we are
optimistic it will lead to a bill the President can sign. T look forward to working with you
and other members of the House of Representatives to achieve final passage of this

important legislation.

17
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I also want to make clear why it is our top priority. We have all seen what
happens when terrorists go undetected. We must do everything possible, within the law,
to prevent terrorists from translating their warped beliefs into deadly action. To stop
them, we must know their intentions, and one of the best ways to do that is by

intercepting their communications. Modernization of FISA is a critical part of that effort.

The Department would have grave concerns about any legislative proposal taking
a short-term approach to modernizing FISA. Sunset provisions create uncertainty in the
Intelligence Community regarding the rules governing critical intelligence collection
practices. Intelligence professionals cannot focus on their work in protecting America
from terrorist attacks while concentrating on learning new procedures and policies that
may change in a few years. A sunset provision also burdens our private sector partners by
requiring them to invest their limited resources in complying with a legal framework that
is in constant flux. We need the help of these private partners to use these authorities
effectively to keep the country sate. We should not be discouraging them from assisting
us by burdening them with an ever-changing legal regime. The threat of terrorism to this
country is persistent and ongoing, and we should strive for long-term institutional

changes that increase our ability to meet that threat.

Tt is also critical that Congress provide liability protection to electronic

communication service providers in enacting a reauthorization bill. First, this is the fair

and just thing to do. After reviewing the relevant correspondence between the Executive
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Branch and the companies that assisted with communications intelligence activities after
the September 11th attacks, the Senate Select Committee on Intelligence found that these
companies acted on a good faith belief that their assistance was lawful. Second,
retroactive immunity serves our national security interests. As the Senate Intelligence
Committee determined, “without retroactive immunity, the private sector might be
unwilling to cooperate with lawful Government requests in the future,” resulting in a
“possible reduction in intelligence” that the committee concluded is “simply unacceptable

for the safety of our Nation.”

The liability protection offered in S. 2248 bill is not blanket immunity, as it
applies only in the limited circumstances where the Attorney General certifies to a court
that the company either (1) did not provide the alleged assistance, or (2) did provide
assistance between September 2001 and January 2007 with communications intelligence
activities designed to detect and prevent a terrorist attack, and only after receiving a
written request from a high-level Government official indicating that the activity was
authorized by the President and determined to be lawful. A court must review this
certification before an action may be dismissed, and the immunity does not extend to the
Government, Government officials, or any criminal conduct. In short, the provision in the
Intelligence Committee’s bill would provide protection only in circumstances where such

protection is appropriate.

A proposal that would allow lawsuits to continue by substituting the Government

as a defendant in place of the telecommunications company is an unsatisfactory solution.
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Even if the Government is substituted for the company in the lawsuit, the company
remains vulnerable to third party discovery requests, litigation costs, and reputational
harm that could deter its future cooperation with the Intelligence Community. The
information that comes to light through litigation—whether certain companies provided
assistance, and, if they did, what that assistance entailed—would not only hurt the

companies, it would threaten national security.

T also want to address a recent proposal that offers an alternative to the Congress
deciding on the issue of immunity. This proposal would grant authority to the FISA Court
to decide, under a multi-part test, whether the provider’s assistance was appropriate. I
know that some members of this Committee have expressed an interest in this proposal,
and 1 have spoken personally with them about it. Respectfully, I think it is the wrong
approach to the problem we face. Such a proposal would simply shift likely protracted
litigation on these matters to another venue, with the companies still subject to the

burdens of litigation to determine how and why they assisted the Government.

Transferring those cases to the FISA Court after the Congress’s extensive review
of the underlying facts could be read as sending a signal that Congress doubts the actions
of the companies who are believed to have assisted us—the very sort of companies the
Intelligence Committee recognized that we rely on to help us protect the Nation. The new
proposal could also lead companies to feel compelled to make an independent finding
through their own investigation before complying with a lawful Government request for

assistance that the request is lawful. That could cause dangerous delays in critical
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intelligence operations and put the companies in the impossible position of making the
legal determination without access to the highly classified facts that they would need to

do so.

1 urge Congress, and the Members of this Committee, to pass long-term
legislation to modernize the Foreign Intelligence Surveillance Act and to provide
retroactive immunity. We must be able to continue to collect the foreign intelligence
information necessary to protect the Nation. Tam confident that we can achieve this

laudable goal.

Media Shield

I would also like to discuss the Department’s position on proposed media shield
legislation and its potential effect in the national security arena. I understand that a bill
has already passed this House, but I think it critical that T explain my grave concerns with
the approaches reflected both in that bill and in the version currently pending in the
Senate. Having been a journalist, and having represented media entities in civil litigation,
Tunderstand the critical role that the media plays in our society. Nevertheless, the
Department of Justice joins the Director of National Intelligence, the Central Intelligence
Agency, the Defense Intelligence Agency, the Federal Bureau of Investigation, and others

in strongly opposing the Free Flow of Information Act of 2007.

First, in practical effect, either bill would eliminate our ability to prosecute leaks

of classified information to the media. Certainly, throughout the last several years we
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have seen significant leaks of classified information that have had a detrimental impact
on national security. Particularly given the threats we face, and what seems to be a
constant shrinkage in our inventory of useful strategies that remain useful because they
remain secret, now is not the time to give license to those who leak classified information

in violation of our laws, and place at risk our military and intelligence professionals.

Second, these bills would dramatically alter the appropriate balance between the
prosecution of criminals and the needs of a free press that has been the standard in the
Federal courts at least since 1972 when the Supreme Court decided Branzburg v. Hayes.
Under the current system, DOJ guidelines determine in any specific case whether it is
appropriate to issue a subpoena to a reporter. These internal guidelines provide a series
of standards and checklists, including my specific approval, before any reporter is
subpoenaed. As aresult, since 1991, the Department has authorized the issuance of
fewer than two dozen subpoenas seeking source-related information—an average of less
than two per year. By contrast, under the Media Shield bills, even in an investigation of a
past terrorist attack, the bills would have a judge decide whether the Department’s need
for the information outweighs the “public interest” in the free flow of information. No
standard for decision is provided in either bill. But even if one views these factors as
capable of being balanced, this is not a determination that can reasonably be asked of a

judge, particularly in cases involving national security.

Finally, although much of the discussion has centered on a few high-profile

subpoenas to journalists, by their terms the media shield proposals have a much broader
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reach. Their impact is not limited to subpoenas, but instead applies to core national
security authorities, including FISA. I fear that these bills, rather than striking an
appropriate balance between the interest of prosecutors and that of the press, would lead

to unintended consequences, for example, impeding investigations of terrorists.

I am not alone in my concerns. Twelve key members of the Intelligence
Community just sent a letter to the Senate. Each signed on because of the concerns about
what this bill could do to our ability to safeguard critical information and the American
people. I would urge that Members of this Committee carefully consider the concerns set

forth in that letter, as well as concerns that the Department has expressed.

Whistleblower Protection Legislation

I would also like to take this opportunity to reaffirm my concern, shared by the
Director of National Intelligence, the Secretary of Defense, and the Secretary of
Homeland Security, concerning recent bills addressing protections afforded to
whistleblowers. First and foremost, we believe that these bills authorize disclosures that
threaten not only the integrity of national security programs, but also the security of the
people involved in such programs. The current bills would do far more than afford
whistleblowers protection; instead, these bills would have the effect of increasing
inappropriate disclosure of classified information. Moreover, we believe that the current
statutory protections strike the appropriate balance between protecting whistleblowers
and maintaining the long-recognized duty of the Executive branch to safeguard classified

information and its authority and responsibility to manage its employees.
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These bills would also raise serious constitutional concerns on fundamental
separation of powers principles.

We would urge Members of this Committee and this House to consider carefully
the concerns set forth in the letter sent January 22, 2008, by myself and others, before

sending a bill to the President.

Protecting Communities from Violent Drug Offenders

T would next like to ask Members of this Committee and the House as a whole to
focus on another urgent issue: the decision of the U.S. Sentencing Commission to apply
retroactively, effective March 3, 2008, a new -- and lower -- guideline sentencing range
for crack cocaine trafficking offenses. Unless Congress acts by the March 3 deadline,
nearly 1,600 convicted crack dealers, many of them violent gang members, will be
eligible for immediate release into communities nationwide. Overall, the Sentencing
Commission estimates that retroactive application of these lower guidelines could lead to
the resentencing of more than 20,000 crack cocaine offenders, any number of whom will

be released early.

Retroactive application of these new lower guidelines will pose significant public
safety risks; risks that will be disproportionately felt in urban communities. Many of
these offenders are among the most serious and violent offenders in the federal system
and their early release at a time when violent crime is rising in some communities will
produce tragic, but predictable results. These individuals could very well be released

without the benefit of appropriate re-entry programs, increasing the risks of recidivism
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and further imperiling the safety of the communities to which they would return.
Moreover, retroactive application of these penalties will be difficult for the legal system
to administer given the large number of cases requiring resentencing and uncertainties as
to certain key legal issues, such as the degree to which the prior sentence can be reduced.
This increase would impose significant hardships on the federal judicial docket and risk
delaying the timely administration of justice in both criminal and civil cases, while
diverting law enforcement resources critically needed to fight violent crime. Prosecutors

reasonably made their cases based on the sentences available at the time.

As a result, we think it is imperative for Congress to pass legislation to address
the Sentencing Commission’s decision. In calling for action, 1 emphasize that we are not
asking this Committee to prolong the sentences of those offenders who pose the least
threat to their communities, such as first-time, non-violent offenders. Instead, our
objective is to address the Sentencing Commission’s decision in a way that protects
public safety and addresses the adverse judicial and administrative consequences that will
result from retroactive application of these lower guidelines. We would appreciate the
opportunity to work with this Committee and this House to address the retroactivity issue
in an expedient manner while beginning discussions on changes to the current statutory
differential between crack and powder cocaine offenses.

Kk gk
Despite disagreements we may have on any issue, | hope and expect that we will

find common ground on many other matters of great importance to this Committee and to
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the country—including, most importantly, our shared belief in the mission of the

Department of Justice and the great work of its employees.

Mr. Chairman and Members of the Committee, 1 appreciate the opportunity to

appear before you today, and 1 look forward to working with you to advance the priorities

and mission of the Department of Justice.
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Mr. CONYERS. Thank you very much, Mr. Attorney General.

Let me ask you, have you any additional comments to make
about the issue of waterboarding now that the CIA director has
conﬁl;med that that has, in effect, happened in—under our govern-
ment?

Mr. MUKASEY. If you wish to address a question to that, I am
happy to answer a question. I could simply talk and then risk not
answering the question that you had in mind. So if you wish to
pose a particular question, fine. I am prepared to answer particular
questions relating to that.

Mr. ConNYERS. Well, are you ready to start a criminal investiga-
tion into whether this confirmed use of waterboarding by United
States agents was illegal?

Mr. MUKASEY. That is a direct question, and I will give a direct
answer.

No, I am not, for this reason: Whatever was done as part of a
CIA program at the time that it was done was the subject of a De-
partment of Justice opinion through the Office of Legal Counsel
and was found to be permissible under the law as it existed then.

For me to use the occasion of the disclosure that that technique
was once part of the CIA program—an authorized part of the CIA
program, would be for me to tell anybody who relied, justifiably, on
a Justice Department opinion that not only may they no longer rely
on that Justice Department opinion, but that they will now be sub-
ject to criminal investigation for having done so.

That would put in question not only that opinion, but also any
other opinion from the Justice Department.

Essentially, it would tell people: “You rely on a Justice Depart-
ment opinion as part of a program, then you will be subject to
criminal investigation when, as and if the tenure of the person who
wrote the opinion changes or, indeed, the political winds change.”
And that is not something that I think would be appropriate and
it is not something I will do.

Mr. CONYERS. Are you prepared to let us get a copy of the Office
of Legal Counsel opinion?

Mr. MUKASEY. The Office of Legal Counsel opinion discusses par-
ticular techniques that were part of what remains a classified pro-
gram.

We have, I believe, provided an unclassified discussion of general
legal principles—did it back in 2004. And we have provided some
classified briefings with regard to the legal reasoning underlying
opinions, and are prepared to continue to do so.

But the opinions themselves can’t simply be turned over because
they discuss not simply legal reasoning, but the program itself,
which remains classified.

Mr. CoNYERS. Well, every Member of this Committee is cleared
for top secret information.

Mr. MUKASEY. The opinions themselves dealt with a program
that—to the extent the opinions themselves deal with a current—
opinions relating to a past program cannot simply be disclosed in
that fashion. They can be the subject of briefings, and have been.
We can’t simply turn them over.

Mr. CONYERS. Well, can we meet and find out what it is you are
basing the response to my question?
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Mr. MUKASEY. I think the question was whether I was going to
open a criminal investigation because it has now been disclosed
that waterboarding was part of the program.

And what I have said is that waterboarding, because it was au-
thorized to be part of the program, pursuant to approach—that it
was authorized to be part of the CIA program, cannot possibly be
the subject of a criminal—a Justice Department investigation, be-
cause that would mean that the same department that authorized
the program would now consider prosecuting somebody who fol-
lowed that advice. That won’t change whether letters are disclosed
or not disclosed.

Mr. CoNYERS. Well, what we are trying to do is make ourselves
conversant with the basis of the response that you gave to my
question. So there must be some way, between the Department of
Justice and the House Committee, that we can be made more
aware—we have requested this document before—of the document
on which you base your response.

Mr. MUKASEY. The response about a criminal investigation
doesn’t really depend on the particular content of the document. It
depends on there having been an opinion that defined and author-
ized the limits of a particular program that is now disclosed in-
cluded waterboarding at that time. It is no longer part of the pro-
gram; that has also been disclosed, but that doesn’t change the con-
tents of the letter.

That said, I am sure that we can talk about possible additional
discussion of what is in the letters between the department and
Members of this Committee. My understanding is there had been
ongoing discussion with Members of various Committees, including
particularly the Intelligence Committees, but I was not aware—
there may well very well have been discussions with Members of
the Committee. I am not certain as I sit here.

Mr. CoNYERS. Well, we will pretend that we have never asked for
this before, and we will start right now.

Thank you very much.

We have a call for votes. The Committee will stand in recess
until this one—four votes are dispensed with.

[Recess.]

Mr. CoNYERS. The Committee will come to order.

And the Chair recognizes its Ranking Member, Lamar Smith.

Mr. SmiTH. Thank you, Mr. Chairman.

General Mukasey, I would like to try to cover three subjects, if
we could; interrogation techniques, FISA and, if we have time, in-
tellectual property rights enforcement.

In regard to interrogation techniques—and I know you are going
to be asked a lot of questions about that today—I just want to ex-
press the personal opinion that I hope the Administration will not
be defensive about using some admittedly harsh but nonlethal in-
terrogation techniques, even techniques that might lead someone to
believe they are being drowned even if they are not.

My guess is that 99 percent of the American people, if asked
whether they would endorse such interrogation techniques to be
conducted on a known terrorist with the expectation that informa-
tion that might be derived from such interrogation would save the
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lives of thousands of Americans, that 99 percent of the American
people would support such interrogation techniques.

And I just can’t imagine that we would consider not using them,
if they, in fact, were going to lead to the saving of thousands of
American lives.

Now, that is not a question, it is a statement. But I would wel-
come any comment on it that you might have.

Mr. MUKASEY. I will thank you for the comment.

I will say, as I said to the Chairman, if there is a particular
question you want to pose, I will be happy to answer it. I thought
the comment may very well not answer the question you have in
mind.

Mr. SMITH. Okay.

Would you agree with me that 99 percent of the American people
would probably endorse such techniques if they could be shown to
save thousands of American lives and, again, to be conducted only
on a known terrorist with the high expectation that such informa-
tion could protect the American people?

Mr. MUKASEY. Regrettably, unlike the—unlike the question
posed by the Chairman, I can’t sit here and say what I think 99
percent of people would do. I have, kind of, an instinct, but

Mr. SMITH. I can, but you cannot. I understand that.

General Mukasey, let me read a sentence from a New York Times
editorial that appeared January 31 and ask you to respond to some
of the assertions that were made in this particular editorial.

This is the sentence; “Mr. Mukasey also pushed Congress to give
immunity to telecommunications companies for any illegal acts
they committed by helping the Administration carry out——"

Mr. MUKASEY. I am sorry, “for any illegal acts they committed”?

Mr. SmiTH. That is correct—“while helping the Administration
carry out its outlaw domestic spying program.” Kind of an amazing
assertion.

But the question is this: Are you pushing, have you pushed Con-
gress to give immunity to telecommunications companies for any il-
legal acts they committed?

Mr. MUKASEY. No.

Mr. SMITH. Do you know of any aspect of the domestic spying
program that is illegal as is asserted in this editorial?

Mr. MUKASEY. No, I do not.

Mr. SMITH. Okay. Thank you.

To go on about FISA, as you know, several bills have been intro-
duced to reauthorize the Foreign Intelligence Surveillance Act. One
bill is called the Restore Act. Do you have any concerns about the
Restore Act? And if so, what are those concerns?

Mr. MUKASEY. I have concerns about the Restore Act that I tried
to cover to a certain extent in my opening statement, which include
that it does not include immunity for telecoms who participated on
the assurance that what they were doing was necessary and lawful,
which poses tremendous dangers for the future, as I outlined.

It does not permit us to gather intelligence in categories that we
are permitted and should be permitted to gather.

It has a sunset provision that would stifle the investment of ef-
fort both the investment by—in personnel and the investment in
material in an ongoing program.
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For all of those reasons, we have problems with it.

Mr. SmITH. Okay. Understand. Appreciate that.

General Mukasey, last question has to do with intellectual prop-
erty rights enforcement.

As you know, the department has assigned a prosecutor in each
of the Federal judicial districts to enforce intellectual property
rights. It looks like there has been very uneven enforcement: Over
half of the judicial districts in the United States, in fact, have only
brought zero or one action against violators or those who have vio-
lated our intellectual property rights.

Is there any more that the department can do to try to enforce
the intellectual property rights?

Mr. MUKASEY. There is always more that the department can do.
And enforcement of intellectual property rights engages not only
property rights themselves, but also matters relating to the secu-
rity of the country insofar as those rights involve technical proc-
esses and procedures that we rely on for communications.

Mr. SMITH. Any reason half the districts in the United States
would not be showing particular activity when it comes to pros-
ecuting those kinds of violations?

Mr. MUKASEY. Not that I can think of offhand.

When I was a district judge, we had all manner of intellectual
property cases, ranging from knock-offs of popular products to

Mr. SMITH. In those districts that are not active, perhaps you can
enforce them to be more active.

Mr. MUKASEY. Perhaps we can make them aware of the need to
be active and to go out and make cases. And I appreciate——

Mr. SmITH. Thank you, General Mukasey.

Thank you, Mr. Chairman.

Mr. CONYERS. You are welcome.

The Chair recognizes the Chairman of the Intellectual Property
Subcommittee, Howard Berman of California.

Mr. BERMAN. Thank you, Mr. Chairman.

And welcome, General Mukasey.

The Ranking Member’s question to you left something hanging,
which I just wanted to clarify. I think the answer is pretty clear.

Wouldn’t you say that it is true that there are “harsh interroga-
tion techniques” that are not lethal which are still illegal because
they fit within the definition of torture? A technique does not have
to be lethal to be torture.

Mr. MUKASEY. I think that is fair to say, as a general matter,
because the torture statute is phrased in general terms.

Mr. BERMAN. And when that is so, whether 99 percent of the
American people have an opinion about that particular technique
is somewhat irrelevant to the issue of whether that conduct should
be permitted.

Mr. MUKASEY. I think it is fair to say that the law doesn’t turn
on what any percentage of people think is included within it or not
within it, it is what it includes or doesn’t include——

Mr. BERMAN. That is right.

Mr. MUKASEY [continuing]. On a reasonable reading. I am with
you on that.

Mr. BERMAN. I would like to go to another subject.
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You have stated, I believe several times, both in your confirma-
tion process and since, of your desire for cooperation between the
Justice Department and the Congress.

My question is, does that cooperation apply to jointly developing
mutually agreeable procedures to govern any future search war-
rants executed on congressional offices in such a way as to protect
legitimate law enforcement needs, while also respecting the speech
or debate clause of the Constitution and the separation of powers?

Mr. MUKASEY. I think I can say it emphatically includes that.
Because I believe there are ongoing discussions to resolve precisely
that. There is a case that was brought, as you know. We petitioned
for cert, I believe. We would much prefer to resolve that case in the
way that most disputes with respect to privilege and other matters
are resolved between Congress and the Justice Department, name-
ly by conversation and accommodation.

And, as I understand it, that is actively under way.

Mr. BERMAN. You are right, I believe and—that this is part of a
recent meeting between the House Office of General Counsel and
the Justice Department.

I guess, are you saying that the Justice Department is actively
engaged and committed to working to develop such a mutually
agreeable process?

Mr. MUKASEY. Both of those.

And I deeply hope that it comes out that way, rather than in
some bright-line ruling that one of us can’t live with or would find
it awkward to live with.

Mr. BERMAN. Great.

And then, finally, if there is such an agreement, would you sup-
port setting forth that agreement in a memorandum of under-
standing or legislation or in some other fashion?

Mr. MUKASEY. I think precisely how that—what the terms of the
agreement are will govern, to a certain extent, how it is to be set
forth.

I am, at this point, more concerned that we reach agreement.
Once we reach agreement, I think we can figure out precisely how
to set it forth, whether it has to be in a memorandum of under-
standing or in some other fashion.

But I certainly favor the success of the conversations that I un-
derstand to be now ongoing.

Mr. BERMAN. Well, thank you. I think you have covered that sub-
ject. And I appreciate your responses.

Since my time isn’t quite out, let me go back to the—just the
questions of Chairman Conyers and you.

I understand the notion of conduct done pursuant to a Justice
Department authorization. I am curious about whether you think
that the analysis that went behind that authorization was correct.

Mr. MUKASEY. If we are talking about the authorization with re-
spect to waterboarding, what I undertook to review was the current
program. The current program, as I disclosed, does not include
waterboarding.

Were waterboarding to be brought back into the program, what
would have to happen is that would have to come initially from the
Director of the Central Intelligence Agency and, I believe, the Di-
rector of National Intelligence to the Justice Department. And I
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would have to analyze that question not only pursuant to the law
that existed at the time of the prior opinion, but also with regard
to the laws that have been passed since, which have changed the
landscape, I think it is fair to say, rather substantially.

Mr. BERMAN. So it is sort of an internal case or controversy test?

Mr. MUKASEY. Sort of. Yes.

Mr. BERMAN. Okay.

Mr. MUKASEY. Based on the concrete facts that would be pre-
sented to us at the time.

Mr. BERMAN. Thank you.

Thank you, Mr. Chairman.

Mr. CoNYERS. The Chair recognizes the Chairman emeritus of
the Committee, Jim Sensenbrenner.

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman.

I want to get back to the issue of severe interrogation practices.

And at the September 26 Democratic presidential debate, the
moderator, Tim Russert, posed the following question: “Imagine the
following scenario. We get lucky. We get number three guy in Al
Qaida. We know there is a big bomb going off in America in 3 days
and we know this guy knows where it is. Don’t we have the right
and responsibility to beat it out of him?”

Barack Obama responded by saying: “There are going to be all
sorts of hypotheticals in emergency situations, and I will make that
judgment at the time.”

Now, I hate to put you in a position of choosing between our dis-
tinguished Chairman and Senator Obama, but do you agree with
Senator Obama that if he became President he should be able to
make that judgment at that time, or do you disagree with him and
think that Congress should make that decision right now for all
time?

Mr. MUKASEY. The only thing I can say is the way in which tech-
niques could be authorized.

If “beating it out of him” is part of the program, then it could
be done. I am not saying that it is or that it isn’t.

If it is not part of the program, the only way it becomes part of
the program is if it comes from the CIA Director and the Director
of National Intelligence, to me, to the President, and a ruling that
it does not violate any statutes.

Mr. SENSENBRENNER. I guess what I am saying is, is apparently
Senator Obama’s answer implies that he is defending presidential
powers against being hamstrung by an inflexible law passed by
Congress. And, you know, that appears to be the thrust of Senator
Obama’s answer, is that he said if he became President he doesn’t
want to have handcuffs put on him.

Mr. MUKASEY. If Congress passes a statute that treats a par-
ticular subject that Congress can and it becomes law, then that is
the law, and the President will be bound to obey it.

As a practical matter, to entertain the view that the President
could then order somebody to act outside it I think is not a prac-
tical view.

Mr. SENSENBRENNER. Okay.

I also want to talk about one of the other urgent iteMs. And that
is the retroactive reduction in the sentencing guidelines for crack
dealers.
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Does the Justice Department have any statistics about the 1,600
that would be immediately released, what communities they were
dealing crack in prior to their arrest and conviction?

Mr. MUKASEY. I believe we can—although I haven’t in front of
me and I certainly haven’t committed to memory the precise com-
munities in which they would be located, I believe we can make
distinctions based on their criminal histories, which would give
some clue; based on whether any of them got a two-point uptick in
the offense level, which would indicate the presence of a gun; and
whether any of them got—had any prior history of gun convictions,
regardless of their criminal history.

It is my understanding that if all of those factors are included—
that is, a criminal history category of two or above, a possible up-
tick of two for the presence of the gun or a prior gun conviction—
any of those, that that would exclude from consideration for retro-
active application something like, I think, 60 or 70 percent of the
1,600.

I believe that we have statistics to show that.

Mr. SENSENBRENNER. Yes.

You know, my gut reaction is that, if these people are released
from prison, it will go right back into the communities where they
were trafficking crack, and perhaps go right back into business, or
definitely be involved in other criminal activity, particularly when
being in possession of a firearm, which, of course, is a felony in and
of itself.

Mr. MUKASEY. And an additional problem is they would go back
rapidly, without the pre-release programs that we have to try to re-
introduce people into the community in a way that mitigates the
possibility that they might become recidivists.

Mr. SENSENBRENNER. Thank you.

Mr. CONYERS. The Chairman of the Constitution Subcommittee,
Jerry Nadler of New York?

Mr. NADLER. Thank you, Mr. Chairman.

Mr. Attorney General, I was interested to hear you say a moment
ago that if the President ordered someone to do something against
the clear intent of Congress, that is outside the law.

The FISA act said a person is guilty of an offense if he inten-
tionally, one, engages in electronic surveillance under the color of
law, except as authorized by statute.

Now, the President admitted that he did that. Every 45 days he
signed an authorization to direct the surveillance of people in the
United States without a warrant, as required by the FISA act.

Now, I had previously asked your predecessor, Attorney General
Gonzales, given this apparent prima facie case that the President
and people under him, including the prior Attorney General, en-
gaged in felonious conduct by doing so, that he appoint a special
counsel to investigate the warrantless surveillance of Americans.

And I recently reiterated that request to you.

Now in your testimony before the Senate last week, you re-
sponded to Senator Leahy’s questions on whether the President
violated the law by authorizing wireless surveillance by stating
that you “don’t know whether the President acted in violation of
statutes,” including FISA.
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I believe we need to know the answer: Did the President, with,
as has been reported, the advice of the Justice Department, break
the law?

I believe the answer is clear that he did.

Given the extraordinary circumstances involved, allegations of
criminal conduct by the President and other high-ranking officials
and the possibility of conflict at the Justice Department, will you
now agree to appoint outside special counsel so that we finally will
get an answer to this question?

Mr. MUKASEY. The direct answer to your question is no, I will
not.

Mr. NADLER. Because?

Mr. MUKASEY. Beg pardon?

Mr. NADLER. Because?

Mr. MUKASEY. Because there is one detail that was omitted, and
it may very well have been my fault in saying I didn’t know when
I had forgotten or overlooked.

There was in place an order—I am sorry, an opinion of the Jus-
tice Department describing the legal basis for the program to which
you refer. That included the authorization of the use of military
force, as a congressional statute on which it was relied that that
behavior was legal.

I understand that there are views on both sides of that—strong
ones.

Mr. NADLER. Well, there are views—let us put it this way: The
Supreme Court in the Hamdan case, in a case just about directly
on point, ruled that—for reasons I am not going to get into now,
we don’t have time in 5 minutes—that the use of the two excuses
by the Justice Department, namely the President’s inherent powers
under Article II and the authorization for the use of military force
as justification, was not, in fact, justification. The President is still
bound by the law. The law was not repealed by implication by the
AUMF and that that is not sufficient.

Now, the Justice Department, in a letter to congressman—to con-
gressman, excuse me—to Senator Schumer recited these letters as
a refutation by a host of constitutional scholars against that.

My second question, then, when this is—on behalf of the Justice
Department, in effect representing the President, although a step
removed, you say that this is justified, that it is not illegal, for the
reasons stated.

Lots of other people say it is clearly illegal.

Normally, we would have that settled in a court. A court would
decided whether something is legal or not when there is a dispute.

But when you attempt to get this into court—you can’t get it into
court by prosecution, because you are not going to prosecute or ap-
point the special counsel. But when you attempt to get it into court
by victims or alleged victims, plaintiffs suing in civil court, then
the government comes out and says, “Oh, you can’t get into court
alleging violation of your rights through violation of FISA because
of the state secrets privilege.”

So now you have set up a situation where the President and the
Attorney General assert the President’s right to do something
which seems to a lot of people to a lot of people to be a violation
of law and there is no way of checking that.
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In other words, there is no way of getting—well, let me ask you
a different question. Under this, is there any way—and would you
agree that the state secrets privilege has to yield, because other-
wise there is no way for Congress or the courts or anybody to have
any check on the President’s claimed power?

Mr. MUKASEY. The state secrets privilege—just to answer the
last question first—the state secrets privilege is invoked by the
government and backup is provided for its invocation.

To my knowledge, that backup has been sustained

Mr. NADLER. Well, the state secrets privilege has often been used
where there is no backup provided, simply an affidavit.

Would you agree that where the state asserts state privilege—
state secrets, that the court ought to be provided with information
in order to rule on the validity of the state secrets privilege?

Mr. MUKASEY. The court can be provided with and is provided
with information relating to the invocation of the state secrets
privilege and an explanation of the basis for it, and to rule on that
basis.

Mr. NADLER. But the court often rules with—simply on an affi-
davit without seeing the documents to judge for itself whether they
deserve—whether they would threaten national security were they
revealed.

Would you agree that the court ought to see that and make that
decision?

Mr. MUKASEY. I believe that courts see affidavits in some cases,
affidavits and documents in others, and have what they consider
to be an ample basis because they rule on that basis for a ruling.
Sometimes things are quite clear.

Mr. NADLER. And sometimes they are not.

Mr. MUKASEY. And sometimes they are not.

Mr. NADLER. And, lastly, we have heard hearings in this Com-
mittee on rendition—on so-called extraordinary rendition. On the
Maher Arar case we are going to hold further hearings.

Would you—and we have been told that we got assurances from
Syria that Mr. Arar would not be tortured when he was sent there,
which of course proved not to be true.

Would you commit or agree that upon request, which will be
forthcoming, that you will send someone from the department for
a hearing here to answer the questions, “Who obtained these assur-
ances? From whom were they obtained? What assurances were
given?” so that we can begin to get to the bottom of this rather hor-
rendous case?

Mr. MUKASEY. It is my understanding that some of this has been
the subject of classified briefings to various Members of this Com-
mittee and other Committees.

It is also my understanding—and this is based on an exchange
of notes between us and Canada that became public, not because
of anything that anybody wanted to do voluntarily—that Mr. Arar
is still on the no-fly list.

Mr. NADLER. Yes, he is; improperly so, in my opinion.

Mr. MUKASEY. Beg pardon?

Mr. NADLER. I have seen——

Mr. CoNYERS. The gentleman’s time may have expired.
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Mr. NADLER. Let me just say, I have seen the confidential docu-
ments. He shouldn’t be on the no-fly list. But we have not heard
about the assurances from Syria, even on a classified basis. We
need to know that.

I thank you, Mr. Chairman.

Mr. CoNYERS. Thank you.

Howard Coble, Ranking Member, of North Carolina.

Mr. CoBLE. Thank you, Mr. Chairman.

General, good to have you on the Hill today.

I want to associate myself with comments made by the distin-
guished Ranking Member regarding intellectual property crimes in
which he noted that more than half of the judicial districts in the
country have shown little or no interest in prosecuting these.

General, it is my belief that these intellectual property crimes
should hold a national priority. Do you all at the Justice Depart-
ment share that view with me?

Mr. MUkaseEY. We do, and we practice it. We approach on a na-
tional basis the need to protect intellectual property, which is the
foundation of this economy and also goes directly to national secu-
rity concerns.

Mr. CoBLE. I am glad to hear that, because I concur with you.

Subprime mortgage questions: It has been reported that the FBI
is in the process of investigating 14 companies involved in either
mortgage lending to borrowers with weak or questionable credit or
the marketing of securities backed by those loans.

Considering the magnitude of this crisis—and I think it is a cri-
sis—and the breadth of these allegations, would any resulting pros-
ecutions be a priority for the Justice Department?

Mr. MUKASEY. I can’t comment on what the FBI may or may not
be investigating.

But I recognize the degree to which the subprime debacle has af-
fected the economy. And therefore, if crimes are disclosed, they
would certainly be a priority.

1VlIr. CoBLE. Well, let me put an alternative question to you, Gen-
eral.

Do you feel that prosecuting illegal predatory lending is an effec-
tive method of addressing the subprime mortgage crisis, as opposed
to other proposals that would perhaps lend the bankruptcy code to,
on the one hand, help consumers, but do little to stop the poten-
tially illegal lending practices?

Mr. MUKASEY. I can’t comment on a comparison between the two.

But I know that, generally, prosecuting cases where you have an
informed audience of other people who may be similarly situated
to the defendant can be a very effective way of preventing further
violations. And that is an informed audience.

Mr. CoBLE. Retain your prosecutorial hat, and let me put this
question to you, General.

What are you all at Justice doing to maximize the combined ef-
forts of the various Department of Justice components to combating
our Nation’s gang problems, A?

And B, are you taking steps to combat gangs which are more or-
ganized than neighborhood-based gangs that generally operate re-
gionally and nationally, across the country?

Mr. MUKASEY. Definitely.
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We have a facility, newly created, devoted to the gathering and
dissemination of information about gangs, both national and inter-
national, gangs like M.S. 13 that cross not only state boundaries
but national boundaries.

We are working with the Bureau of Prisons to identify people
within prisons—we are working not only internally but with people
on the outside—who promote gang activity, and are trying to adopt
a coordinated response to that kind of activity.

Mr. CoBLE. I appreciate knowing that. I was going to mention
M.S. 13 as well, but you beat me to it.

You have pretty well addressed the retroactivity question sur-
rounding the crack cocaine issue. And I think that has been thor-
oughly discussed.

And, Mr. Chairman, I hope that you will note, I was going to
yield back my time before the red light illuminates, but I see the
Ranking Member wants me to yield to him.

Mr. SMITH. Would the gentleman from North Carolina yield?

Mr. CoBLE. I will, indeed.

Mr. SMITH. Thank you very much.

I wanted to follow up on a subject just mentioned by Mr. Coble.

And, General Mukasey, this is something you touched upon a
while ago, and it goes to the sentencing guidelines.

I am just curious. Is there a way for the department to track
those individuals who are released early? And will you be able to
give a report to us as to what additional crimes those individuals
have committed? Is that something that is possible, and can you
get us that information?

ME MUKASEY. “Impossible” is one of those words that I try to
avoid.

But I have to tell you that if a large number of individuals are
released, it is going to tax the resources of the probation depart-
ment, which has to supervise and keep track of those people, which
is already——

Mr. SMITH. So the information is obtainable, it is just a matter
of time and priority?

Mr. MUKASEY. Correct, but it is going to be difficult. Going to be
difficult. We will try to do it.

I hope we are not placed in that position, because once March 3
arrives, there is no undoing that. It is not as if we can turn the
clock back.

In fact, one judge has already released——

Mr. SMITH. Well, I think it would be important for us to know
and for the American people to know if, in fact, individuals who are
released early are committing additional crimes.

And there may be a way for you to do a pilot test or test a geo-
graphical location if you cannot do the entire number of individuals
released early.

Mr. MUKASEY. We will try. I hope we don’t have to try.

Mr. CoBLE. I will reclaim.

Mr. SmITH. Thank you.

Mr. CoBLE. Mr. Chairman, do I get credit for yielding before the
red light, but for having yielded to the Ranking Member?

Mr. CONYERS. Only minimally.

Mr. CoBLE. I appreciate that.
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Mr. SMITH. I yield back.

Mr. CoNYERS. Chairman Bobby Scott of the Crime Committee?

Mr. Scort. Thank you. Thank you, Mr. Chairman.

General Mukasey, just briefly on the issue of torture, let me just
make sure I have got this right.

Is it the Department of Justice’s position that if Administration
officials think that a person has important information, in their
opinion, the torture is legal, and that decision is not subject to any
judicial review or congressional restraint?

Mr. MUKASEY. No.

Mr. ScotrT. Then where is the review or restraint if Administra-
tion officials decide to torture somebody?

Mr. MUKASEY. The torture statute applies across the board.
There is an existing CIA program that has been found not to vio-
late that statute or any other applicable statute. That is the only
program that is now authorized.

Mr. ScoTT. So if it is, in fact, torture in violation of the criminal
code, the fact that some Administration officials want to do it any-
way—just because they want to do it, they can’t immunize them-
selves from the criminal sanctions?

Mr. MUKASEY. That is correct.

Mr. Scott. Okay.

On the issue of human trafficking

Mr. MUKASEY. I should add, I can’t——

Mr. ScotT. Okay, well, in the issue of human trafficking, the de-
partment can always prosecute any human trafficking case in
which it can prove force, fraud or coercion. It is often difficult to
get victims of sex trafficking to testify. And there is legislation that
has passed the House 405-2 which is aimed at strengthening the
department’s ability to go after traffickers who benefit from com-
mercial transactions.

Can we get your support for the bill which would allow the pros-
ecution, notwithstanding the fact that you—without having to
prove force, fraud or coercion?

Mr. MURASEY. We focus our activities on the worst of the worst.
And we prosecute trafficking cases, we prosecute child cases that
arise from Internet victimization, we prosecute a broad range of
cases through a unit devoted specifically to that effort.

The jurisdictional device you indicated of affecting interstate
commerce doesn’t really raise the bar measurably, because that is
a—in my experience as a Federal judge, that is a fairly low bar to
meet, and would have the effect of dispersing efforts that we need
to focus on the most horrendous cases.

Mr. ScOTT. And if in a horrendous case the victims are unwilling
to testify as to force, fraud or coercion, then you would not support
legislation that would make it a little bit easier to prosecute?

Mr. MUKASEY. I would be reluctant to support legislation that
would have the effect of dispersing resources that are focused on
cases that if you saw examples of them would mortify you.

I spent part of the day visiting the National Center for Missing
and Exploited Children out in Alexandria. It is a life-changing ex-
perience. That is the kind of case that we prosecute. We cooperate
with those people. We have law enforcement people on the scene
there.
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Mr. Scort. The Department of Justice doesn’t prosecute every
case that is technically within its jurisdiction. You use discretion.
And 